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This Firm Means Business (SM)

Dear Subscriber,

Case Law Update:

CIGA Entitled to Full Reimbursement for Joint and
Several Benefits

In CIGA v. WCAB (SCIF/Hernandez)[cite pending], an
opinion certified for publication, the Second District Court
of Appeal held that where separate injuries combine to
create the need for joint and several benefits and one of the
insurers has entered into liquidation and the other remains
solvent, California Insurance Guarantee Association (CIGA)
is entitled to complete reimbursement for the joint and
several benefits that CIGA has paid.

In this case, the applicant sustained a specific injury during
the coverage of an insurance carrier that later entered into
liquidation and fell under the auspices of CIGA.  Following
the specific injury, the applicant sustained a cumulative
trauma injury with liability admitted by State Compensation
Insurance Fund (SCIF).

Following resolution of the applicant's claim, CIGA sought
reimbursement from SCIF for the entirety of monies
expended by CIGA towards joint and several benefits
including temporary disability and vocational rehabilitation
maintenance allowance.

Ultimately, the Second District Court of Appeal ruled in
favor of CIGA reasoning that CIGA is not an insurer and,
pursuant to Insurance Code Section 1063.1, where other
insurance is available CIGA is not liable for benefits.  The
Court further reasoned that because the benefits in question
are joint and several, and liability was shared with SCIF,
CIGA was entitled to full reimbursement for amounts
expended relating to these benefits.

Court Rule on Several Rating Schedule Cases
In several cases decided this month, the Courts of Appeal
and WCAB have ruled on the proper application of the 1997

David W. O'Brien
California Workers'

Compensation 
Claims & Benefits

12th Edition
NEW ADDITIONS

Case Law through 2005 Full
Text of SB 899 Full Text of AB
227 and SB 228 Provisions of
AB 227 and SB 228 Included in
Easy to Find Locations
Periodic Supplements Available

Established Reliable Quality

NEW FEATURES

Now in Two (2) Convenient
Volumes! Volume One Contains
all of the Basics:

Eligibility Requirements
Who May Collect
Workers' Compensation
Medical Benefits Life
Pensions
And Much Much More...

Volume Two Contains
Information on Miscellaneous
Topics such as:

Penalties Uninsured
Employers
Subrogation Fraud
Liens

Every Section is marked for
Quick and Easy Reference Easy
to use Table of Contents Fully
Updated Table of Cases
Fully Updated Index

Access 43 Years of Knowledge,
Experience and Credibility

"Whether you are new to Workers'

https://webmailcluster.perfora.net:443/xml/deref?link=http%3A%2F%2Fcp.perfora.net%2FX%3Fp%3D%26v%3D000000000CC01E1DDAEAF29E%26t%3Dredir%26dest%3D687474703A2F2F7777772E776F726B636F6D7074696D65732E636F6D2F
https://webmailcluster.perfora.net:443/xml/deref?link=http%3A%2F%2Fcp.perfora.net%2FX%3Fp%3D%26v%3D000000000CC01E1DDAEAF29E%26t%3Dredir%26dest%3D687474703A2F2F776F726B636F6D7074696D65732E636F6D2F6973737565732E68746D6C


Permanent Disability Rating Schedule versus the 2005
American Medical Association based Rating Schedule. 

In an opinion certified for publication, Chang v. WCAB,
[cite pending], the Third District Court of Appeal rejected an
argument set forth by the applicant seeking an
interpretation of Labor Code Section 4660 applying the 1997
rating schedule to all injuries occurring before January 1,
2005.  In rejecting this argument, the Court of Appeal noted
that the argument set forth by the applicant had previously
been rejected by the WCAB.  The Court further reasoned
that the exceptions to application of the 2005 rating
schedule exist to ensure that the medical-legal process is not
interrupted once begun and reiterated language from the
prior WCAB case of Aldi v. Carr, McClellan, Ingersoll,
Thompson & Horn (2006) 71 Cal.Comp.Cases 783 wherein it
was held that there was no inconsistency or incongruity
found within the language of Labor Code Section 4660
requiring a different result.

In an opinion certified for publication, Energetic
Painting and Drywall Inc. v. WCAB, [cite pending]
the Court of Appeal, Third District, held that the 2005
Permanent Disability Rating Schedule applies to cases where
temporary disability began prior to 2005, but the last
payment was not made until after January 1, 2005.  In so
holding, the Court looked to the clear language of Labor
Code Section 4660(d) allowing for application of the 1997
permanent disability rating schedule where an employer was
required to send notice pursuant to Labor Code Section
4061 (together with the last payment of temporary
disability). In discussing this section, the Court noted that
the clear language of Labor Code Section 4061 requires the
notice to be sent with the last payment of temporary
disability and rejected the applicant's argument that because
the duty to send the notice at some future date is triggered
by the first payment of temporary disability, the exception
should apply where temporary disability began prior to
January 1, 2005.

See also San Francisco Marriot v. WCAB (Yamat)
(unpublished) where the First District Court of Appeal held
in accord with Energetic Painting and Drywall, Inc. v.
WCAB, finding that the exception set forth in Labor Code
Section 4660(d) did not apply unless the final payment of
temporary disability was due prior to January 1, 2005. 

Again, we thank you for your interest in FS&K Work Comp News
and look forward to keeping you informed on the Workers'
Compensation issues that most affect you.
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Sincerely,
The FSK Newsletter Team
Jason C. Hilfrink
(Chief Legal Editor)
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